Inter-American Commission of Human Rights – Michael Gayle Petition 

Welcome & Background – Dr Carolyn Gomes

When Jamaica joined the Organization of American States in 1969 we became parties to the American Convention on Human Rights.  On the 7th of August 1978 Jamaica ratified the American Convention on Human Rights giving effect to the oversight functions of the Inter-American Commission on Human Rights.

Since 2002 Jamaicans For Justice has been utilizing the systems provided by the Inter-American Commission on Human Rights for the upholding of the Rights of Jamaican citizens.  The very first case that we brought to the attention of the Commission was the case of Michael Gayle, in the form of a petition.  In that Petition we asked that the Commission find the Government of Jamaica in breach of the American Declaration on Human Rights, specifically violating:  Article 1 (General duty to respect all rights), Article 4 (the Right to Life), Article 5 (the Right to Humane Treatment), Article 8 (the Right to a Fair Trial) and Article 25 (the Right to Judicial Protection).
  Jamaicans for Justice requested that the Honorable Commission recommend to the Government of Jamaica that it move forward in prosecuting the police officers and soldiers who were present at the barricade when Michael Gayle was beaten on the night of August 21, 1999 and that it adopts other measures which ensure the integral reparation of Mr. Gayle’s family members.

Since that time we have provided to the Commission one additional Report, on the situation of Children in the Children’s homes and places of safety, in June 2003 and two requests for Precautionary Measures.  Precautionary Measures are the Commission’s tool for providing urgent protection for persons or groups if there is significant urgent risk of harm occurring if action is not taken immediately.  

The First request for Precautionary Measures was made in July 2002 to protect the citizens of JCF Area 4 from a particular policeman against who we had serious allegations of involvement in Extra-Judicial executions.  This was granted by the Commission in September 2002 and extended over and over again.  

The Second request for Precautionary Measures arose out of our report to the Commission on the situation in the Children’s Homes and was in respect of ‘Michael Roberts’ (not his real name).  This asked the Government to take certain steps to ensure his protection and to help repair the damage that had been done to him in the State sponsored children’s homes.  This Precautionary Measure was  granted in September 2003 and remains in effect till today.

Members of the Press will remember that Petitions to the IACHR are used if the situations are less urgent and when there is not as much risk of irreparable harm happening if there is any delay.  Petitions, unlike Precautionary Measures, go through a two stage process, first the stage of determining if a Petition is Admissible and second if there is any Merit to the Petition.  In the admissibility phase before the Commission written briefs and arguments are exchanged between the Petitioners and the Government, through the Commission, as to whether we have exhausted all the means available locally to get redress for the alleged breach of rights.  It is part of the Commission’s rules of procedure that everything that can effectively be done in Jamaica is done before petitions are laid before them.  In March 2002 after a year long exchange of arguments the Commission ruled in our favour that JFJ and Michael Gayle’s family had done everything they could locally to get justice for Michael Gayle.

This took us into the Second phase of proceedings under the Commission’s rules, the Merits phase.  This is when we are asked to provide the Commission with arguments to support the breach of rights which we allege, and also indicate to the Commission what we would like them to ask the Government to do to redress and make reparations for those breaches.  

At this stage the JFJ team was strengthened by the addition of Tamara Muhammad, a British lawyer, of Jamaican parentage, who agreed to work with the organization to prepare the written merits argument for the Commission.   JFJ submitted the written Merits argument in June 2003 and at the same time asked for an opportunity to present the Merits of the case, orally to the Commission (Oral Merits hearings are not an automatic part of the proceedings of the Commission).

In July 2003, through the Commission, we heard from the Government of Jamaica, that they were interested in entering into friendly settlement discussions with JFJ.  After consultation with Michael Gayle’s family, we wrote back to the Government (again through the Commission) saying that we were open to discussions as to whether there was any basis for Friendly Settlement, but that we would want these done expeditiously in order that if no acceptable settlement could be negotiated it would not delay the hearing on the merits.  After an inordinate delay caused by the Government’s failure to respond we eventually met on January 29th 2004, with representatives of the Attorney General’s Chambers to explore the possibilities for entering into friendly settlement negotiations.  

At that meeting the Government representative asked that we tell them what we would like to see form part of any settlement, which we did, and they promised to update us with responses to some of the issues raised. 

Following that meeting the Government wrote to the Commission expressing concern as to whether we were in friendly settlement or arguing on the Merits of the Petition.  JFJ responded offering to cede to the government its right to speak first at the hearing in Washington in order to give the Government an opportunity to respond to our  proposal with a concrete proposal for friendly settlement.  

After that we heard nothing further and proceeded to Washington determined to use every opportunity to try and get justice for Michael Gayle.

At the IACHR for Michael Gayle

Despite the fact that the Government approached JFJ to pursue a friendly settlement in the MG matter, they have the failed to keep any of the deadlines or to respond to any of the concerns raised by JFJ in the Petition, Merits arguments or discussions between us.  

It was not until the morning of the hearing that we learnt that the GOJ would not be present at the hearing in Washington.  So the hearing on whether or not the brutal death of MG and the Governments failure to take action against the perpetrators constituted a fundamental breach of Michael’s rights and the Government’s duty, took place in the complete absence of a defense from the GOJ and the complete absence of even a single representative of the government.

In our oral arguments before the Commission we informed them that we had been  apprehensive that the approach to friendly settlement was simply an attempt to delay the Merits hearing.  This suspicion was strengthened by the absence of the GOJ representative from the hearing.

We considered the matter to be too important to let the circumstances of the absence of the GOJ deter us and so the legal team of Richard Small, Tamara Muhammad (a British Barrister of Jamaican parentage) & Roxanna Altholtz of Center for International Justice and Law (an NGO which takes cases to the Commission and the Inter American Court) presented to the Commission on behalf of JFJ and Michael’s family.  In the submission to the Commission the team outlined the horrific circumstances of Michael’s death, the abysmal investigations which followed it, and the failure of the State to hold a single person accountable for Michael’s brutal, and untimely death.  The team pointed out how the circumstances of this case breached legal obligations of the Government to protect Michael’s Rights under articles 1, 4, 5, 7, 8 and 25 of the American Convention on Human Rights.  The Government of Jamaica, by virtue of its membership of the OAS is duty bound to uphold these rights, and repair breaches of these rights, such as occurred in the circumstances surrounding Michael’s death.  

The team argued before the Commission that  the State has failed to organize the governmental apparatus so that it is capable of juridically ensuring the free and full enjoyment of Human Rights in keeping with the principles of international case law.  Instances of these defects are: the absence of an Independent, technically competent and transparent investigative machinery into allegations of misconduct, by the security forces.  It is also evidenced by the unaccountability of the office of the DPP.

The state breached is duty to take reasonable steps to prevent Human Rights violations.  Each arm of the security forces either breached its obligation to prevent or stop human rights violations or was the perpetrator of the breaches.  The State through its other agents failed to establish or implement the necessary steps to prevent, discourage, investigate or punish the human rights violations.  The investigations that were undertaken were a mere formality preordained to be ineffective.

The legal team concluded by asking for specific reparation orders from the Commission.

Reparations

Justice – Michael Gayle’s family members consider that above all else adequate reparations means the investigation and punishment of the state agents involved in the violations described. 

We asked the Commission to provide the following orders under this heading:

Order the state to undertake an exhaustive and independent investigation. We consider that an exhaustive and independent investigation must entail the following:

 an investigation of the circumstances of  the beating and death of MG

an investigation of the failure of state agents who were present to intervene and stop the beating

an investigation of the failure of state agents to initiate charges against the perpetrators

an investigation of the state agents who laid false charges or gave orders for false charges to be laid against MG

an investigation into the circumstances that resulted in the perjured evidence that was given at the Corner’s inquest and the continued conspiracy to cover up the charges 

an investigation of the lack of proper treatment of MG at the state-run hospital

Order the state to ensure that the findings of the  independent and exhaustive investigation lead to the prosecution and punishment of those found to be responsible.

Order the state to make all findings of all investigations connected to this case available not only to MG’s family but to the Jamaican society. A first step should involve the disclosure of the findings reached by the Army Board of inquiry as well as the police investigations to date.

Order the state to reform the office of the DPP in order to bring it into compliance with the state’s international obligations. At a minimum, these reforms should include  

Requiring that reasoned decisions be given in all serious cases. 

Introducing explicit provisions for the judicial review of the DPP’s decisions.

Non – repetition

We asked the Commission to provide the following orders under this heading:

Order the state to establish a wholly independent investigatory body to deal with complaints about misconduct by members of the security forces with full powers and resources to carry out this function in keeping with the UN and Inter-American standards. 

Order the state to train its security agents in international human rights standards and to introduce and implement Force Orders consistent with these standards.  Order the state to ensure that state agents who breach such orders are held accountable.  

Public Apology – 

We asked the Commission to provide the following orders under this heading:

Order the Prime Minister, as the head of government, to publicly admit and apologize for the State’s responsibility for the violations of Article 4, 5, 7, 8 and 25 of the Americana Convention in a public ceremony organized in consultation with the family members.

Order the State to establish a yearly scholarship in the name of Michael Gayle for post-graduate studies in Law, Economic, Social or Political rights in consultation with the family members.

Economic compensation

We asked the Commission to provide the following orders under this heading:

Order the state to compensate members of Michael Gayle’s family for their pain and suffering which resulted from the violations of MG’s rights and those of his family.  

In addition, order the State to compensate his family for the material damages and the costs and fees incurred relating to the domestic and international litigation of this case. 

Order the state to pay compensation in accordance with the standards established by the Inter-American Court of Human Rights in similar cases.

The commission is expected to come to a decision on the Merits of our petition in its October 2004 session.  

In the light of all the facts in this case and the circumstances surrounding the failures to investigate adequately, to hold accountable those responsible, and to make the necessary changes to ensure that these horrors could not occur again, the inability of the state to mount even the outline of an answer to the atrocious circumstances to the beating of Michael Gayle is perhaps the most eloquent testimony to how deep-seated this problem is within the Jamaican State.  The Government’s lack of response highlights the urgency of the need for the Commission to make a definitive statement for the guidance of the Jamaican government.

Enclosures:  Procedural History



American Convention on Human Rights

� Jamaica ratified the Convention on September 16, 1977 at the OAS Secretariat.  





